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The greatest service that can be rendered to any
country is to add a useful plant to its culture

Thomas Jefferson
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RESTRICTED ACCESS TO SEED

Designs

Before there were fruit patents, there were pictures. Shown here is The Red Astrachan apple.
Trademarks Patents

(Massachusetts Horticultural Society)

Kevles, D.]. (2011). Cultivating art and property in American fruits.
Smithsonian Magazine,

42 (July/August 2011)




WHY PROTECT PLANT VARIETIES?
WHAT FORM OF PROTECTION?

= Neoclassical economic theory

(intellectual property rights === innovation)

= New institutional economics

(transaction costs, cooperation)




WHAT ARE INTELLECTURL PROPERTY
RIGHTS FOR PLANT VARIETIES?

Patents Plant breeder’s rights
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Figure 1. Patents and patent applications under the European Patent Convention (EPC) relating to vegetables. Kock & Ha-ve, ] IPLP

(2016), 502 Q
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WHAT IS THE SOL

= Limited breeder’s exemption?

UTION?

= Full breeder’s exemption?
= Plants as genetic datasets?
= Copyleft principles?

= Licensing platforms?




PLANT DATASET PROTECTION

Based on unfair competition principles (| , Chicago Kent Law Review, 2007)

= It is relational: reflects a relationship between contesting parties rather than rights
against the rest of the world

= Case by case ex post adjudication, alternative dispute resolution mechanisms,
codes of conduct

= Eligible subject matter is typically defined loosely, no clear protection criteria

= Liability generally depends on the competitive harm



https://www.repository.law.indiana.edu/cgi/viewcontent.cgi?article=1390&context=facpub

OPEN SOURCE MODELS

| open source
seed initiative ABOUT  SEEDS  COMMUNITY  LEARN  GET INVOLVED  BLOG  CONTACT
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| Seed will once again become a common good for everyone

“x ¢ O y




Unusually for a licence, the open-source seed licence allows almost everything:

» Anyone may freely use open-source seed - that is, grow, propagate, develop it further and use it
for breeding. In addition, the seed and its developments may be transferred under existing laws,
whether sold, exchanged or given away.

* No one, however, may privatize the seed and its developments - the licence excludes patent
and plant variety protection.

e Each recipient assigns the same rights and obligations to pr
further developments.




0PEN SOURCE MODELS

= Copyleft (AGRECOIL, 2015)
General public license:
(1) The freedom to run the program as you wish, for any purpose.

(2) The freedom to study how the program works, and change it so it does your
computing as you wish. Access to the source code is a precondition for this.

(3) The freedom to redistribute copies so you can help your neighbour.

(4) The freedom to distribute copies of your modified versions to others. By doing this
you can give the whole community a chance to benefit from your changes. Access to
the source code is a precondition for this.

@



OPEN SOURCE MODELS

- Copyleft in seeds

(1) Plant genetic material covered by an open source license

may be used for any purpose and by anyone.
(2) Seeds and derived plants must be documented so that users

can understand a given variety's characteristics and
developmental history.
(3) The user may reproduce the variety and pass it on to others.
(4) The user may use the variety for further breeding and make
it accessible to the general public.
(5) All future plant breeders attach to their newly bred varieties
the same rights as those they themselves enjoyed.
(



OPEN SOURCE MODELS

- Copyleft in seeds

Is it compliant with the breeder’s exemption? Is it a full exemption?

In German law, it is considered under General Business Terms and Conditions
(Allgemeine Geschaftsbedingungen, AGB)
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CONCLUSIONS

How can different systems of protection
co-exist?




Questions?

Doubts?

Viola.Prifti@htw-berlin.de
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